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78B-9-108, (Renumbered from 78-35a-108, as enacted by Laws of Utah 1996, Chapter
235)

78B-9-109, (Renumbered from 78-35a-109, as enacted by Laws of Utah 1996, Chapter
235)

78B-9-110, (Renumbered from 78-35a-110, as enacted by Laws of Utah 1996, Chapter
235)

78B-9-201, (Renumbered from 78-35a-201, as renumbered and amended by Laws of
Utah 1997, Chapter 76)

78B-9-202, (Renumbered from 78-35a-202, as enacted by Laws of Utah 1997, Chapter
76)

78B-9-301, (Renumbered from 78-35a-301, as last amended by Laws of Utah 2007,
Chapter 125)

78B-9-302, (Renumbered from 78-35a-302, as enacted by Laws of Utah 2001, Chapter
261)

78B-9-303, (Renumbered from 78-35a-303, as enacted by Laws of Utah 2001, Chapter
261)

78B-9-304, (Renumbered from 78-35a-304, as enacted by Laws of Utah 2001, Chapter
261)

Be it enacted by the Legislature of the state of Utah:
Section 1. Section 78B-9-101, which is renumbered from Section 78-35a-101 is
renumbered and amended to read:
CHAPTER 9. POST-CONVICTION REMEDIES ACT
[78-35a=101]. 78B-9-101. Title.

This act shall be known as the "Post-Conviction Remedies Act."
Section 2. Section 78B-9-102, which is renumbered from Section 78-35a-102 is
renumbered and amended to read:

[78=35a=102]. 78B-9-102. Replacement of prior remedies.

(1) This chapter establishes a substantive legal remedy for any person who challenges a
conviction or sentence for a criminal offense and who has exhausted all other legal remedies,

including a direct appeal except as provided in Subsection (2). Procedural provisions for filing
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and commencement of a petition are found in Rule 65C, Utah Rules of Civil Procedure.

(2) This chapter does not apply to:

(a) habeas corpus petitions that do not challenge a conviction or sentence for a criminal
offense;

(b) motions to correct a sentence pursuant to Rule 22(e), Utah Rules of Criminal
Procedure; or

(c) actions taken by the Board of Pardons and Parole.

Section 3. Section 78B-9-103, which is renumbered from Section 78-35a-103 is
renumbered and amended to read:

[78=35a=103]. 78B-9-103. Applicability -- Effect on petitions.

Except for the limitation period established in Section [78=35a=167] 78B-9-107, this

chapter applies only to post-conviction proceedings filed on or after July 1, 1996.

Section 4. Section 78B-9-104, which is renumbered from Section 78-35a-104 is
renumbered and amended to read:

[78=35a=104]. 78B-9-104. Grounds for relief -- Retroactivity of rule.

(1) Unless precluded by Section [78=35a=106-or78-35a=167] 78B-9-106 or 78B-9-107,

a person who has been convicted and sentenced for a criminal offense may file an action in the
district court of original jurisdiction for post-conviction relief to vacate or modify the
conviction or sentence upon the following grounds:

(a) the conviction was obtained or the sentence was imposed in violation of the United
States Constitution or Utah Constitution;

(b) the conviction was obtained under a statute that is in violation of the United States
Constitution or Utah Constitution, or the conduct for which the petitioner was prosecuted is
constitutionally protected;

(c) the sentence was imposed in an unlawful manner, or probation was revoked in an
unlawful manner;

(d) the petitioner had ineffective assistance of counsel in violation of the United States
Constitution or Utah Constitution; or

(e) newly discovered material evidence exists that requires the court to vacate the
conviction or sentence, because:

(1) neither the petitioner nor petitioner's counsel knew of the evidence at the time of
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94  trial or sentencing or in time to include the evidence in any previously filed post-trial motion or
95  post-conviction proceeding, and the evidence could not have been discovered through the

96 exercise of reasonable diligence;

97 (i1) the material evidence is not merely cumulative of evidence that was known;
98 (i11) the material evidence is not merely impeachment evidence; and
99 (iv) viewed with all the other evidence, the newly discovered material evidence

100  demonstrates that no reasonable trier of fact could have found the petitioner guilty of the

101  offense or subject to the sentence received.

102 (2) The question of whether a petitioner is entitled to the benefit of a rule announced by
103 the United States Supreme Court, Utah Supreme Court, or Utah Court of Appeals after the

104  petitioner's conviction became final shall be governed by applicable state and federal principles
105  of retroactivity.

106 Section 5. Section 78B-9-105, which is renumbered from Section 78-35a-105 is

107  renumbered and amended to read:

108 [78=35a=105]. 78B-9-105. Burden of proof.

109 The petitioner has the burden of pleading and proving by a preponderance of the

110  evidence the facts necessary to entitle the petitioner to relief. The respondent has the burden of
111  pleading any ground of preclusion under Section [78=35a=166] 78B-9-106, but once a ground
112 has been pled, the petitioner has the burden to disprove its existence by a preponderance of the
113 evidence.

114 Section 6. Section 78B-9-106, which is renumbered from Section 78-35a-106 is

115 renumbered and amended to read:

116 [78=35a=106]. 78B-9-106. Preclusion of relief -- Exception.

117 (1) A person is not eligible for relief under this chapter upon any ground that:

118 (a) may still be raised on direct appeal or by a post-trial motion;

119 (b) was raised or addressed at trial or on appeal;

120 (c) could have been but was not raised at trial or on appeal;

121 (d) was raised or addressed in any previous request for post-conviction relief or could

122 have been, but was not, raised in a previous request for post-conviction relief; or
123 (e) is barred by the limitation period established in Section [78=35a=107] 78B-9-107.
124 (2) Notwithstanding Subsection (1)(c), a person may be eligible for relief on a basis
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125  that the ground could have been but was not raised at trial or on appeal, if the failure to raise
126  that ground was due to ineffective assistance of counsel.

127 Section 7. Section 78B-9-107, which is renumbered from Section 78-35a-107 is

128  renumbered and amended to read:

129 [78=35a=107]. 78B-9-107. Statute of limitations for postconviction relief.

130 (1) A petitioner is entitled to relief only if the petition is filed within one year after the
131  cause of action has accrued.

132 (2) For purposes of this section, the cause of action accrues on the latest of the

133 following dates:

134 (a) the last day for filing an appeal from the entry of the final judgment of conviction, if
135 no appeal is taken;

136 (b) the entry of the decision of the appellate court which has jurisdiction over the case,
137  if an appeal is taken;

138 (c) the last day for filing a petition for writ of certiorari in the Utah Supreme Court or
139  the United States Supreme Court, if no petition for writ of certiorari is filed;

140 (d) the entry of the denial of the petition for writ of certiorari or the entry of the

141  decision on the petition for certiorari review, if a petition for writ of certiorari is filed; or

142 (e) the date on which petitioner knew or should have known, in the exercise of

143 reasonable diligence, of evidentiary facts on which the petition is based.

144 (3) If the court finds that the interests of justice require, a court may excuse a

145  petitioner's failure to file within the time limitations.

146 (4) Sections 77-19-8, 78-12-35, and 78-12-40 do not extend the limitations period

147  established in this section.

148 Section 8. Section 78B-9-108, which is renumbered from Section 78-35a-108 is

149  renumbered and amended to read:

150 [78=35a-108]. 78B-9-108. Effect of granting relief -- Notice.

151 (1) If the court grants the petitioner's request for relief, it shall either:

152 (a) modify the original conviction or sentence; or

153 (b) vacate the original conviction or sentence and order a new trial or sentencing

154  proceeding as appropriate.
155 (2) (a) If the petitioner is serving a felony sentence, the order shall be stayed for five
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156  days. Within the stay period, the respondent shall give written notice to the court and the

157  petitioner that the respondent will pursue a new trial or sentencing proceedings, appeal the
158  order, or take no action.

159 (b) If the respondent fails to provide notice or gives notice at any time during the stay
160  period that it intends to take no action, the court shall lift the stay and deliver the order to the
161  custodian of the petitioner.

162 (c) If the respondent gives notice that it intends to retry or resentence the petitioner, the
163 trial court may order any supplementary orders as to arraignment, trial, sentencing, custody,
164  bail, discharge, or other matters that may be necessary.

165 Section 9. Section 78B-9-109, which is renumbered from Section 78-35a-109 is

166  renumbered and amended to read:

167 [78=35a=109]. 78B-9-109. Appointment of counsel.

168 (1) If any portion of the petition is not summarily dismissed, the court may, upon the
169  request of an indigent petitioner, appoint counsel on a pro bono basis. Counsel who

170  represented the petitioner at trial or on the direct appeal may not be appointed to represent the
171  petitioner under this section.

172 (2) In determining whether to appoint counsel, the court shall consider the following
173 factors:

174 (a) whether the petition contains factual allegations that will require an evidentiary
175  hearing; and

176 (b) whether the petition involves complicated issues of law or fact that require the
177  assistance of counsel for proper adjudication.

178 (3) An allegation that counsel appointed under this section was ineffective cannot be
179  the basis for relief in any subsequent post-conviction petition.

180 Section 10. Section 78B-9-110, which is renumbered from Section 78-35a-110 is
181  renumbered and amended to read:

182 [78=35a=110]. 78B-9-110. Appeal -- Jurisdiction.

183 Any party may appeal from the trial court's final judgment on a petition for

184  post-conviction relief to the appellate court having jurisdiction pursuant to Section [78=2=2-or
185  7#8=2a=3] 78B-9-102 or 78B-9-103.

186 Section 11. Section 78B-9-201, which is renumbered from Section 78-35a-201 is

-6-



05-30-07 DRAFT 2008FL-0049/001

187  renumbered and amended to read:

188 [78=35a=201]. 78B-9-201. Post-conviction remedies -- 30 days.

189 A post-conviction remedy may not be applied for or entertained by any court within 30
190  days prior to the date set for execution of a capital sentence, unless the grounds for application
191 are based on facts or circumstances which developed or first became known within that period
192 oftime.

193 Section 12. Section 78B-9-202, which is renumbered from Section 78-35a-202 is

194  renumbered and amended to read:

195 [78=35a=202]. 78B-9-202. Appointment and payment of counsel in death

196  penalty cases.

197 (1) A person who has been sentenced to death and whose conviction and sentence has
198  been affirmed on appeal shall be advised in open court, on the record, in a hearing scheduled
199  no less than 30 days prior to the signing of the death warrant, of the provisions of this chapter
200 allowing challenges to the conviction and death sentence and the appointment of counsel for
201  indigent defendants.

202 (2) (a) If a defendant requests the court to appoint counsel, the court shall determine
203  whether the defendant is indigent and make findings on the record regarding the defendant’s
204 indigency. If the court finds that the defendant is indigent, it shall promptly appoint counsel
205  who is qualified to represent defendants in death penalty cases as required by Rule 8 of the
206  Utah Rules of Criminal Procedure.

207 (b) A defendant who wishes to reject the offer of counsel shall be advised on the record
208 by the court of the consequences of the rejection before the court may accept the rejection.
209 (c) Costs of counsel and other reasonable litigation expenses incurred in providing the
210  representation provided for in this section shall be paid from state funds by the Division of
211  Finance according to rules established pursuant to Title 63, Chapter 46a, Utah Administrative
212 Rulemaking Act.

213 Section 13. Section 78B-9-301, which is renumbered from Section 78-35a-301 is

214  renumbered and amended to read:

215 [78=35a=301]. 78B-9-301. Postconviction testing of DNA -- Petition --

216  Sufficient allegations -- Notification of victim.

217 (1) Asused in this part, "DNA" means deoxyribonucleic acid.
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218 (2) A person convicted of a felony offense may at any time file a petition for

219  postconviction DNA testing in the trial court that entered the judgment of conviction against
220  him if the person asserts his actual innocence under oath and the petition alleges:

221 (a) evidence has been obtained regarding the person's case which is still in existence
222 and is in a condition that allows DNA testing to be conducted;

223 (b) the chain of custody is sufficient to establish that the evidence has not been altered
224 in any material aspect;

225 (c) the person identifies the specific evidence to be tested and states a theory of

226  defense, not inconsistent with theories previously asserted at trial, that the requested DNA
227  testing would support;

228 (d) the evidence was not previously subjected to DNA testing, or if the evidence was
229  tested previously, the evidence was not subjected to the testing that is now requested, and the
230  new testing may resolve an issue not resolved by the prior testing;

231 (e) the proposed DNA testing is generally accepted as valid in the scientific field or is
232 otherwise admissible under Utah law;

233 (f) the evidence that is the subject of the request for testing has the potential to produce
234  new, noncumulative evidence that will establish the person's actual innocence; and

235 (g) the person is aware of the consequences of filing the petition, including:

236 (1) those specified in Sections [78=35a=362-and-78-35a=304] 78B-9-302 and

237  78B-9-304; and

238 (i1) that the person is waiving any statute of limitations in all jurisdictions as to any
239  felony offense he has committed which is identified through DNA database comparison.

240 (3) The petition under Subsection (2) shall be in compliance with Rule 65C, Utah

241  Rules of Civil Procedure, including providing the underlying criminal case number.

242 (4) The court may not order DNA testing in cases in which DNA testing was available
243 at the time of trial and the person did not request DNA testing or present DNA evidence for
244  tactical reasons.

245 (5) After a petition is filed under this section, prosecutors, law enforcement officers,
246  and crime laboratory personnel have a duty to cooperate in preserving evidence and in

247  determining the sufficiency of the chain of custody of the evidence which may be subject to

248  DNA testing.
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249 (6) (a) A person who files a petition under this section shall serve notice upon the

250  office of the prosecutor who obtained the conviction, and upon the state attorney general. The
251  attorney general shall, within 30 days after receipt of service of a copy of the petition, or within
252  any additional period of time the court allows, answer or otherwise respond to all proceedings
253  initiated under this part.

254 (b) After the attorney general is given an opportunity to respond to a petition for

255  postconviction DNA testing, the court shall order DNA testing if it finds by a preponderance of
256  the evidence that all criteria of Subsection (2) have been met.

257 (7) (a) If the court grants the petition for testing, the DNA test shall be performed by
258  the Utah State Crime Laboratory within the Criminal Investigations and Technical Services
259  Division created in Section 53-10-103, unless the person establishes that the state crime

260 laboratory has a conflict of interest or does not have the capability to perform the necessary
261  testing.

262 (b) If the court orders that the testing be conducted by any laboratory other than the
263  state crime laboratory, the court shall require that the testing be performed:

264 (1) under reasonable conditions designed to protect the state's interests in the integrity
265  of the evidence; and

266 (i1) according to accepted scientific standards and procedures.

267 (8) (a) DNA testing under this section shall be paid for from funds appropriated to the
268  Department of Corrections under Subsection 53-10-407(4)(a) from the DNA Specimen

269  Restricted Account created in Section 53-10-407 if:

270 (1) the court ordered the DNA testing under this section;

271 (i1) the Utah State Crime Laboratory within the Criminal Investigations and Technical
272 Services Division has a conflict of interest or does not have the capability to perform the

273  necessary testing; and

274 (ii1) the petitioner who has filed for postconviction DNA testing under Section

275  [#8=35a=261] 78B-9-201 is serving a sentence of imprisonment and is indigent.

276 (b) Under this Subsection (8), costs of DNA testing include those necessary to

277 transport the evidence, prepare samples for analysis, analyze the evidence, and prepare reports
278  of findings.

279 (9) If the person is serving a sentence of imprisonment and is indigent, the state shall
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280  pay for the costs of the testing under this part, but if the result is not favorable to the person the
281  court may order the person to reimburse the state for the costs of the testing, pursuant to the
282  provisions of Subsections [78=35a=302] 78B-9-302(4) and [78=35a=364] 78B-9-304(1)(b).

283 (10) Any victim of the crime regarding which the person petitions for DNA testing,
284  who has elected to receive notice under Section 77-38-3 shall be notified by the state's attorney
285  of any hearing regarding the petition and testing, even though the hearing is a civil proceeding.
286 Section 14. Section 78B-9-302, which is renumbered from Section 78-35a-302 is

287  renumbered and amended to read:

288 [78-35a=302]. 78B-9-302. Effect of petition for postconviction DNA testing
289  -- Requests for appointment of counsel -- Appeals -- Subsequent postconviction petitions.
290 (1) The filing of a petition for DNA testing constitutes the person's consent to provide

291  samples of body fluids for use in the DNA testing.

292 (2) The data from any DNA samples or test results obtained as a result of the petition
293  may be entered into law enforcement DNA databases.

294 (3) The filing of a petition for DNA testing constitutes the person's waiver of any

295  statute of limitations in all jurisdictions as to any felony offense the person has committed
296  which is identified through DNA database comparison.

297 (4) The person filing the petition for postconviction DNA testing bears the cost of the
298  testing unless:

299 (a) the person is serving a sentence of imprisonment;

300 (b) the person is indigent; and

301 (c) the DNA test is favorable to the petitioner.

302 (5) (a) Subsections [78=35a=109] 78B-9-109(1) and (2), regarding the appointment of

303  pro bono counsel, apply to any request for the appointment of counsel under this part.

304 (b) Subsection [78=35a=109] 78B-9-109(3), regarding effectiveness of counsel, applies
305 to subsequent postconviction petitions and to appeals under this part.

306 Section 15. Section 78B-9-303, which is renumbered from Section 78-35a-303 is

307  renumbered and amended to read:

308 [78-35a=303]. 78B-9-303. Consequences of postconviction DNA testing

309  when result is favorable to person -- Procedures.

310 (1) (a) If the result of postconviction DNA testing is favorable to the person, the person
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311  may file a motion to vacate his conviction. The court shall give the state 30 days to respond in
312 writing, to present evidence, and to be heard in oral argument prior to issuing an order to vacate
313  the conviction. The state may by motion request an extension of the 30 days, which the court
314  may grant upon good cause shown.

315 (b) The state may stipulate to the conviction being vacated, or may request a hearing
316  and attempt to demonstrate through evidence and argument that, despite the DNA test results,
317 the state possesses sufficient evidence of the person's guilt so that he is unable to demonstrate
318 Dby clear and convincing evidence that he is actually innocent of one or more offenses of which
319 he was convicted, and all the lesser included offenses related to those offenses.

320 (2) (a) If the result of postconviction DNA testing is favorable to the person and the
321  state opposes vacating the conviction, the court shall consider all the evidence presented at the
322  original trial and at the hearing under Subsection (1)(b), including the new DNA test result.
323  Evidence that would otherwise have been suppressed at criminal trial is admissible, unless the
324  evidence is an unconstitutionally coerced statement from the person.

325 (b) If the court, after considering all the evidence, determines that the DNA test result
326  demonstrates by clear and convincing evidence that the person is actually innocent of one or
327  more offenses of which the person was convicted and all lesser included offenses relating to
328 those offenses, the court shall order that those convictions be vacated with prejudice and those
329  convictions be expunged from the person's record.

330 (c) If the court, after considering all the evidence presented at the original trial and at
331 the hearing under Subsection (1)(b), including the new DNA test result, finds by clear and

332 convincing evidence that the person is actually innocent of one or more offenses of which the
333 person was convicted, but the court does not find by clear and convincing evidence that the
334  person is actually innocent of all lesser included offenses relating to those offenses, the court
335  shall modify the original conviction and sentence of the person as appropriate for the lesser
336 included offense, whether or not the lesser included offense was originally submitted to the
337  trier of fact.

338 (d) If the court, after considering all the evidence presented at the original trial and at
339 the hearing under Subsection (1)(b), including the new DNA test result, does not find by clear
340 and convincing evidence that the person is actually innocent of the offense or offenses the

341  person is challenging, the court shall deny the person's petition regarding the offense or
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342  offenses.

343 (e) Any party may appeal from the trial court's final ruling on the petition under this
344  part.
345 Section 16. Section 78B-9-304, which is renumbered from Section 78-35a-304 is

346 renumbered and amended to read:

347 [78=35a=304]. 78B-9-304. Consequences of postconviction DNA testing

348  when result is unfavorable to person -- Procedures.

349 (1) If the result of postconviction DNA testing is not favorable to the person, the court
350 shall deny the person's petition, and the court shall:

351 (a) report the unfavorable result to the Board of Pardons and Parole; and

352 (b) order the person to pay for the costs of the DNA testing unless the petitioner has
353  already paid that cost.

354 (2) This section does not apply if the DNA test is inconclusive.
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